Questionnaire





I. Jurisdiction and conflicts rules as to torts in general





(Please take defamation of a certain person as the example for questions 1 to 5.)





1. Are traditional jurisdictional rules such as forum delicti commissi or the minimum contacts-rule adequate to deal with torts committed on the Internet? In particular: Does Art 10 Draft Hague Convention on Jurisdiction provide an appropriate rule as to torts committed on the Internet?





2. Insofar as a forum delicti commissi approach combined with the principle of ubiquity is adopted: Where has the place of the (potential) wrongdoer’s activity to be localised: at the place of uploading; at the location of the server used; or, additionally, at the place where the content was conceived? Should there be any presumption of identity of the place of action on one hand and the wrongdoer’s habitual residence, domicile, seat (siege réel or statutory seat) or place of business respectively on the other hand? 





3. Insofar as a forum delicti commissi approach combined with the principle of ubiquity is adopted: Should one differenciate with regards to the place where the harmful events materializes: place of the named adressee, if e-mail is the means used for a tort, and the traditional place where the protected rights suffer from violation, if a website is the means used for a tort?





4. Insofar as a forum delicti commissi approach combined with the principle of ubiquity is adopted: Should a restriction of the connection with the place where the actual loss was suffered, by the means of a „mosaique principle“ be implemented, i.e. that insofar the victim can claim damages only for the loss suffered specifically in the forum state and not for his worldwide loss?





5. Which general leading maxim is to be adopted for torts in the Internet: lex loci delicti combined with a center of gravity test; lex loci delicti combined with the principle of ubiquity; or a proper law of the tort-test? 





6. Should one implement specific jurisdiction and/or conflicts rules as to:


[Definitions will be provided]


 a) hacking?


 b) the insertion and procurement of viruses?


 c) e-mail bombing (flaming)?


 d) the interception of e-mails?


 e) the placing of cookies?


 f) products liability for online services or software delivered on the Net?


 g) other torts?





7. Should the law of jurisdiction and/or conflicts law treat the liability of Access Providers for conduct committed by their customers as an independent tort or dependent on the localization of the respective conduct by the providers’ customers?


�
II. Jurisdiction and conflicts rules as to unfair competition





(Please take framing as the example for questions 1 to 3 and 5.)





1. Which leading maxim has to be adopted as to regulating unfair competition in the Internet: general conflicts maxim as to torts; marketplace rule; or country of origin-rule?





2. If the marketplace rule is adopted: Which qualifying elements have to be implemented in order to offer an appropriate solution to the overspill problem? Should any regard be paid to the subjective intentions pursued by the individual enterprise? Are notions like language used on the website, kind or size of the goods or services on offer, modalities of payment, scope or size of the enterprise (local retailer or supplier/multinational), appropriate as limiting elements?





3. Should any worth be attributed to disclaimers on websites, and, if so, to which extent?





4.  Should one implement specific conflicts rules as to:


[Definitions will be provided]


 a) linking (deep linking)?


 b) spamming (bulk e-mailing)?


 c) meta-tagging?


 d) the manipulation of ranking factors used by search machines and meta-search machines?





5. Should conduct possibly amounting to unfair competition be governed by the same jurisdictional rules as torts in general? Or should one import the marketplace rule into the law of jurisdiction, if the marketplace is adopted in conflicts law?





III. Jurisdiction and conflicts rules as to intellectual property





(Only if sufficient time is left, this subject - not being the primary target of the Commission -should be discussed.)





1. Does the protection of intelletual property rights require specific jurisdictional rules, or are the jurisdictional rules as applied to torts in general, deemed sufficient?





2. Is the traditional principle of lex protectionis able to keep pace with the exploding potential and possibility of international intellectual property disputes generated by the Internet?





3. Could a change in favor of adopting the principle of lex originis be seriously suggested?





4. Is there any better third option alternatively to lex protectionis and lex originis? Is there a genuine third way, or a suitable combination of certain elements borrowed from both lex protectionis or lex originis respectively?





5. Should conflicts law provide by any specific means for (a) the protection of domain names with regards to the creation of new or traditional property rights and (b) possible collisions of domain names with rights as to names, trademarks etc. already existing in the „real world“?


